CACEO PROVISIONAL SUBCOMMITTEE

New Law
Hyatt Downtown Sacramento
December 10, 2008
8 a.m. to 10 a.m.
Minutes
Attendees:
	Lolita Francisco
	Alameda 
	
	Diane Jones
	Sacramento 

	Janet Dale Peters
	Alameda 
	
	Norma Westbrook
	San Diego 

	Kathy Gove
	Contra Costa
	
	Charles MacNulty
	San Francisco 

	Chuck Waters
	Contra Costa
	
	Rachelle Ha
	San Francisco 

	Eren Mendez
	Contra Costa
	
	Liz Orosco
	San Joaquin 

	Debra Porter
	Imperial
	
	Alexia S. Payne
	San Joaquin 

	Willie Wilson
	Los Angeles 
	
	Jennifer Tagg
	San Mateo 

	Dorothy Scates
	Los Angeles 
	
	Kriselle Laran
	San Mateo 

	Kari McCully
	Mariposa
	
	Narda Garcia
	San Mateo 

	Gail Smith
	Nevada 
	
	Cy Rickards
	Secretary of State

	Katherine Reedy
	Orange 
	
	Lindsey McWilliams
	Solano

	Heather Ditty
	Sacramento 
	
	Tracy Saucedo
	Ventura 


1. September 4, 2008 Minutes
Cy Rickards noted the minutes referred to his “Talking Points” on not accepting provisional signatures on provisional rosters or main rosters as unattributed.  The talking points have been vetted in SoS Legal Counsel and represent the SoS perspective.  A further note is that when we have practices that deviate from the apparent letter of the law, it may be desirable to put forward a legislative proposal to bring our practices and the law into synch.

2. Review of November Election

a. Volume

Los Angeles, at 271,000 provisionals, wins again.  Generally, the observation was that there were a lot of provisionals but they were not as onerous as from the February 2008 primary and a lot were from unregistered wannabe voters.

b. Scenarios and Analysis
No one said the Scenarios and Analysis were not helpful.

c. What worked and what did not work

The big issue was observers.  See #4.

3. Suggested EC § 14311 code revision

I’m going to propose in January to the Provisional Committee and the Legislative Committee that this section be removed altogether.  As proposed to the PC, it would have required that poll workers have voters who moved and did not reregister complete a voter registration affidavit.  It was suggested that this could create a situation where a poll worker would not allow a voter to vote if the voter did not complete an affidavit.

Since getting provisional voters to fill out registration affidavits is, at best, inconsistent, I’ll suggest EC § 2116 covers voters who move and it is not necessary to refer to reregistering in the provisional section.

4. HAVA § 15482(a)(5)(B), EC § 14310(c)(1), EC § 3019, EC § 15104, GC § 6254.4
The issue of observing and challenging provisional ballot/envelopes came up during the election.  Laurie Cassady pointed to HAVA and the Government Code as a basis for denying observers access to the process and provisional envelopes.  The biggest part of the issue is that different counties approached the observation process differently.  (On Friday’s New Law session at the SoS building, Secretary Bowen noted this and said it was something they would be looking at.)  

I prepared a review of HAVA and the Elections Code (cites above) that Cy Rickards pointed out I missed a point:  HAVA’s prohibition against sharing provisional voter information is limited to states which do not require voter registration to vote or which allow same-day registration.  As I was not willing to believe HAVA’s authors seriously intended to require states (and local governments) create a system to allow only provisional voters know whether we counted their ballots and if not, why, I called DOJ HAVA attorney Brian Heffernan for clarification.
Here’s his response:  The DOJ has not issued anything formal on this section of HAVA’s provisional requirements.  As far as he knew, there were no court cases on the topic.  The DOJ’s position on it is that HAVA does not preclude state Public Records Act (or other disclosure statutes) from disclosing provisional voter information to people other than the voter.  I tried three variations on the question but got the same answer (or non-answer) each time.
Consequently, I volunteered to solicit observer guidelines/practices via member-clicks/elec-net and prepare something for the January Provisional Committee meeting.

5. Timetable for completion.
The target date for completing the Provisional Manual and having CDs for distribution is the 2009 Annual Conference.
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